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IN THE HIGH COURT OF JUDICATURE FOR RAJASTHAN AT
JAIPUR BENCH, JAIPUR

ORDER

1. S.B. Civil Writ Petition No.12745/2014 .
Anop Singh Rathore & Ors. Vs. State of Rajasthan & Anr,

2. S:B. Civil Writ Petition No.8952/2015
Vishnu Kumar Goyal & Ors. Vs. State of Rajasthan & Anr.

3. S.B. CIvil Wrlt Petition No.9553/2015
Prakash Kumar Sharma & Ors. Vs. State of Rajasthan & Anr,

e
T 3

4. S.B. Civil Writ Petition No0.9368/2015
Bhanwar Singh Mehla Vs. State of Rajasthan & Any/

5. S.B. Civil Writ Petition No.8972/2015 _
Prem Prakash Niranjanee & Ors. Vs. State of Rajasthan & Anr.

- f
Date of Order :: 29 September, 2015
N’ MR. T VEE ENDR SINGH SIRADHAN
Mr. R.P. Garg for petitioners,

Mr. Jatin Agarwal for Mr. Rajendra Prasad, Additional Advocate
General, for State-respondents. :

Mr. Lokesh Sharma and Mr. Rakesh Kumar Sharma for reépondents.
<><><>
Y THE RT:

The Instant batch of writ applications, with marglnal_ variation
of facts, which are inessential to be recorded, in substance raise
identical issue, and therefore, have been taken up togetﬁer for
adjudication by this ccmmon order. Though tﬁe matter comes upon
an interim application under Article 226(3) of the Constitution. of

India; but having regard to the nature of the controversy, the

er has been taken up for final disposal at this stage, with the

b

c&sﬂsg‘ht of the learned counsel for the parties.

n ¥

{7 2, | ShRor the%purpose Of convenience, the facts of S.B. Civil Writ
- n-*Nqugr 8952 of 2015 (Vishnu Kumar Goyal & Ors. v, State
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assailing the impugned orders dated 36‘“ June, 2015, have prayed

2

for the following relief(s):-

“(I) to Issue any order or writ of any nature for
quashing of the Impugned orders dated 30.6.2015
(Annexure-7 & 8) and the non- petitioners may kindly be
directed to allow the petitioners to functlon as Divisional
Accountants, '

(i) to issue any arder of writ of any nature
directing the non-petitioners to treat the petitioners as
regularly recruitee Divisional Accountants and the

petitioners may kindly be allowed to function as
Divisional Accountants.

(i) Any other order or direction which this
Hon'ble Court deems expedient in the facts ‘and
circumstances of the case, may kindiy be passed in
favour of the petitioners.

(iv) Cost of the writ petition may kindly be also
awarded in favour of the petitioners.”

3. It is pleaded case of the petitioners that they were eligible for
appolntmen't on the post of 'Divisional Accountant', Furthermore, a
Division Bench of this Court vide order dated 10% August, 2010,
permitted the State-respondents to fill up 252 posts of 'Divisional
Accountant', which were lylng vacant and as a consequence thereof,
the petitioners were accorded appointment on the post of 'Divisional
Accountant' vide order dated 13™ October, 2010. It is further

cantended that subsec'uent to thelr appointment to the post of

D_lyusfo\na Accouhtants, the petitioners were subjected to requfred

Iy (-
<‘J \ 1

contelinplated in the Notification dated 20* February

4
ch is pending scrutiny before this Court. However, as an

meashre, 'fthe State-respondents were permitted to fill up
SeT-yidiery 3 | P
b= b TR w1
‘1‘1._\1 r:\:."m l"]hj’
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3
the post of Divisional Accountants, as would be evident from the
order dated 10" August, 2010, passed in D.B. Civil Special Appeal
(Writ) No.299 of 2010 (Sita Ram Sharma & Ors. v. T_Ila'k Raj &
Ors.). The petitioners are aégrleved of the Impugned orders dated
30% June, 2015, whereby thelr. cadre has been ehanged froin that of
'Divisional Accountant' to 'Assistant Ac_ccunfs Orfl;er Grade-II and

Grade-I', without affording an opportunity of hearing or any notice.

Further, the controversy with reference to the Notification dated.

20" February, 2004, is yet to be adjudicated upon by this Court.
4, Learned counsel for the petitioners, Mr. R.P. Garg, reiterating

the pleaded facts and grounds of the writ applications, asserted that
the petitioners, who were accorded appointment to the cadre of
'Divisional Accountant' and were also“subjected to the required
training, they have been reverted to the cadre of 'Assistant

Accounts Officer Grade-II and Grade-I'; and therefore, the action is

illegal, arbitrary and unreasonable.
3. Further, the petitioners who were appointed as 'Divisional

Accountant' after due selection, as they were found fully eligible as

per the terms and tonditlons of the Notification dated 20* February, i

2004; could not' have been reverted/treated as 'Assistant Accounts

Ofﬂcer Grade I and Grade- therefore, the impugned orders

'.i" /v
(’f._l

\_ resorted t/d w h a view to accommodate and adjust other 'Junior

'\'

6. Ac.@orf}mg to tzhe learned counsel, the action has been

Acpgqug‘ﬁs’Asslstanb Accounts Officers Grade-II and Grade-I', who

; pq‘sese the ‘requisite experlence of two years of Works
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Department, Accounts and the Divisional Accountants; working

under the provisicns of GF&AR and PWF&AR Rulesg The actlon Is

with an oblique motive to accommodate the aforesaid employees,
who are sought to be posted against thelr Posts and thus, the
action of the State-respondents |s not only malafide, but is aiso
violative of mandate of Article 14, 16 and 21 of the Constitution of
India.

Moreover, 60 to 80 posts of Divisional Accountants, are still
lying vacant and there are no qualified and experienced hands for
appointment to the post of 'Divisional Arcountant' other than the
petitioners, who have a ready been accorded appo!ntment to the
post of valslonaf Accountants and have atso undergone the
required training, and thus, they stood re_guiarized under the terms
and conditions of the Notification dated 20 February, 2004.

8. In respolhse to the nctice of the wf:‘t applications, the State-
respondents have filed their counter-affidavit raising preliminary
objections as to the Very maintainability of the writ applications for
want of territorial jurisdiction. It is fur‘ther. pleaded that a bare
perusal of the impugned orders would reveal that the orders are, in
fact, transfer orders répatriating the petitioners to their parent
department from the post of 'Divisional Accountant',

Referrlng to the Notfﬂcation dated 20® February, 2004, it is

’3{*‘

e out that the existing cadre of 'Divisional Accounts
jial Acdountants' has been transferred to the

q’ntrof !of the State of Rajasthan from that of

b Acggg_ﬁ_gé 'enera‘l (A&E), Government of India.’ N
e - | 3
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5
10. The State-respondents have further specifically pleaded that
the State-respondents were permitted, as an interim measure , to
fill up 252 vacant posts, as would be evident from the order_dated
10" August, 2010. Therefore, the mere fact of posting of the
petitioners on the post of 'Divisional Accountant' on deputation
Initially, and thereafter, continued as permitted by the interim order
of the Divisioﬁ Bench of this Coﬁrt,. does not mean that the
petitioners have been appointed to the post gf 'Divisional
Accountant', In accordance with the recruitment procedure as
contemplated under the Notification dated 20t February, 2004,
11. The learned counsel appearing on behalf of the State-
respondents, Mr. Jatin Agarwal, reiterating the stand in the counter-
affidavit emphasized.that the post of 'Divisional Accountant', is not
encadred under the Rajasthan Subordinate Accountant Service
Rules, 1963 (for short 'the Rules of 1963'), and new Service Rules.
are yet to be framed. |
12. It Is further contended that the Notification dated 20%
February, 2004, was published In the official gazette for the
purpose of transfer of 'Divisional Accountant' 'c_adre to the St'ate
Government. Further, the Notification Is the subject matter of Writ
Application/Special Appeal [D.B. Civil Special Appeal (Writ) No.299
ofj@qu“ngever vlde order dated 10" August, 2010, the State-
,f'raspandents were permltted to fill up 252 vacant posts out of 354 _

(! posts, Iaf_},)the ]Bl\hsional Accountants The petitioners were only

B rmitted CEp’WG{Fk Aas Dlvfssonal Accountants, but their substantive
\i.} i“'d' ,

'Junior Accountants/Assistant

\\
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Accounts Officers Grade-II' and they still continue to be governed
by the Rules of 1963.

13.  In order to meet out the day-to-day requirement of the post
of the 'Divisional Accountant', the petitioners were sent on
deputation after they had consented to go on deputation. The
petitioners did not undergo any recruitment process for
appointment to the post of 'Divlsional Accountant’, in ac;ordance
with the terms and conditions as contemplated under the
Notification dated 20t February, 2004.

14, Repellingl the contention that the petitioners have undergone
required training after appointment on the post of 'Divlslonal )
Accountant', the Iearned counsel would submit that a bare Rerusal
of the Instructions issued by the State Government on 11*% Oct'ober,
2010 (Annexure-R/S), would reveal that the petitio_ners, who are
substantively holding the post of "JunTyru ccountant' while workfng
on the post of 'Divislon‘al Accountant', were accorded training by
way of a 'Refresher Course' The training programme, wherein
some of the petitioners were declared successful vide order dated
28" March, 2012 (Annexure-9), cannot lead to the conclusion that
the petitioners have undergpne the training consequent upon their

appointment to the post of "Divisional Accountant',

15, Mr Ra_lgesh Sharma, learned counsel appearfng on behalf of
1511-5{"* G

\gent number 3 {Ajay Kumar Srngh), referring to

;'15/ an order of transfnr wherein name of the
e

el
A

FESDQQdEHt}JhUJjﬁbEF 3 appeara at serial number 95, who has been

N
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"
accorded transfer/pbsting In place of the petitioner = Vishnu Lal
Sharma.

16. It Is further contended that the transfers, which have been
effected on request, have been Indicated with an asterlsk (*) mark
as has been indicated at serial number 49, Thus, the petitioners,
who have been accorded posting/ transfer, have filed the Instant
writ application suppressing the material facts and “on a
misconceived  assuinption  without having undergone any
recruitment process for the post of 'Dlvislonal Accountant',

17. Further, name of the petitioner - Vishnu Lal Sharrﬁa, has also
Indicated at serial number 35 In the order of even date, which has
been placed on record as Annexure-B, along with an the application
under Article 226(3) of the Constitution of India, with an asterisk
(*) mark,' which unmistakably reflects that the petitioner - Vishnu
Lal Sharma, was accorded transfer/posting on his own request
against the vacant post. In view of the ex-parte Interim order
granted by this Court, the respondent number 3, was not allowed
posting/transfer on his request, _

18. Mr, Lokesh Sharma, learned counsel -aepearing on behalf of
the private respondents contended that the writ petitions preferred

are not maintalnable for avallabllity of alternative and efficaclous

-remed%wheﬁore the Rajasthan Clvil Services Appellate Tribunat

/// -sA\'\
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Leaﬁmed c:punse\“ further urged that a Coordinate Bench of this Court
vlde order E:Iated 23" Marr‘h 2010, has already adjudicated upon

t\he contreversy »Wrth the dlrectlons indicated therein. While referring

S
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this Court in D.B. Civil Special Appeal (Writ) No.299 of 2010, he
endorsed the stand of the State-respondents.

19. I have heard the Iearned counsel for the partles and with their
assistance, perused the materials avallable on record as well as
gave my thoughtful consideration to the rival submlsslons at Bar.
20. A Coordinate Bench of this Court in S.B. Civil Writ Petition
N0.15296 of 2009 (Tilak Raj & Ors, v. Union of India & Ors.), while

disposing of the writ petition made the following operating

directions:-

“(a) The petitioners were appointed on
deputation for a period of 3 years and rules stipulate
maximum period of deputation to be of 5 years, thus
petitioners cannot claim a right to continue on the post
pursuant to the order of appointment on deputation.

(b) Those who are appointed by the Comptroller
& Audit General of Irdia cn regular basis, their service
condition would nct be affected pursuant to the
notification dated 20" of February, 2004 till the matters
are finally decided by the Tribunal and High Court.
Direction in this para will include not only those who are
litigants before the Tribunal and High Court but all those
regularly appointed in the cadre by the Comptroller &
Audit General of Indla and are working in State of
Rajasthan till the final outcome of pending writ

ey

_lnferlm order passed lnwfavcur of regular appointees by ’
ithe Goyernment. of India;
ol (c‘)__ Exciudmg the numper of posts occupied by
-I-reguiarfy appolntees by the Government of India
"emaining. posts can be filled. Uup by the State
r.._,'j_.._Govemment pursuant to the notification dated 20" of
. February,. 2004 and till such posts are filled . up,

>
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arrangement as provided in the notification dated 20% of
February, 2004 would be given effect to. It would be
only for Intervening period till notification is actually
implemented. The regular arrangement by the State
Government would however be carried out at the
earliest and within the time frame.

(d) The cadre would be controlled by the
respective authoritles as Indicated above till the original
application/writ petition filed by the regular appointees

. of the Central Government are decided.”

21, From.a glance of the order, as extracted herein above, It is
evident that the p'etitloners were posted. on the post of 'Dlv_lslonall
Accountant' 611 deputation, as an. interim arrangement till the
" Notification is given actual effect. Since the period of deputation
cannot exceed more than five years, necessary orders were made
by the State Government particularly in the backdrop cf the order
passed by the Division Bench of this Court in D.B. Civil Special
Appeal (Writ) No.299 of 2010; dated 10% August, 2010, permitting
the State Government to fiil Up only 252 posts of the Divisional
Accountants as an interim arrangement with further stipulation that
the arrangement would be subject to final decision of the writ
petition. |

22. At this stage, it will be relevant to consider the operative
direction of the order dated 10* August, 2010, made by the Division

/@_‘Tﬁ ‘“Bench of this Court in_ D.B. Civil Special Appeal (Writ) No.299 of
_ ,V " Zﬂiw which reacls thus:-

E } “W:e have considered the submissions of Iearned
,éounsel for both the parties. Both the learned counsel

)ﬁ
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after considering all the facts and circumstances of the
Case, we find that the Interest cf writ petitioners and
similarly, situated persons, who have not approached
the court has already been safeguarded. Learned
Advocate General himself contended that they may be
allowed tc fill up only 252 posts of Divisional Accountant
waich are lying vacant. The disposal of the case may
take some more time, therefore, It is not proper in the

interest of justice to keep 252 posts of Divisional
& Accountant vacant. The writ petitioners, who are already

working on the post of Divisional Accountant will not be
disturbed in any manner. Whatever posts are filled up by
the State Government will be subject to final decision of
the writ petition.

Consequently, both the applications are disposed
of. The stay order dated 19" May, 2010 passed by this
Court Is modified to the extent that State Government
will be free to fill up 252 posts of Divisional Accountant,

however, the same will be subject to the final demsion of
the writ petition.”

T | 23. From a bare glance of the orders dated .13“‘ October, 2010,
which have been referred to and relied upon as appointment orders
to the post of the 'Divisional Accountant’, it would be evident that
the petitioners, who were earlier working on deputation, havé been

continued In view of the above-mentioned order dated 10" August,
2010.

24, Nc materiai has been placed to substantiate the fact that the

S

41
i o petltlenéfs have ever undergone the process of regular recruitment
Vi \ _,\}

i as Ban?:ert?plated under Notification dated 20 February, 2004.

e
ARCIANE L F

Oremre ;r the State-respondents have specifically pleaded in their

e, countar afﬂdavit that no rules have been framed till date for the
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cadre of 'Divisional Accountant' and the petitioners have not
undergone any regular recruitment process as contemplated under
Notification dated 20" February, 2004, since the matter Is pending
adjudication before this Courf. .
25. The preliminary objection raised on behalf of the prtvafe
respondents as to the avallabllity of the alternative and efficaclous
remedy, Is rejected having considered the singular fa;:ts of the
case(s) at hand. From the materials available on record,_it Is also
evident that 'Junior Accountants/Assistant Accounts Officers', the
nomenclature has now been changed to 'Assistant Accounts Officer
Grade-I & Grade-II', were gIQen an option for 'deputation' to the
post of 'Divisional Accountant',
26. The State-respondents ﬁaving been permitted by the Division
Bench of this Court vide order dated 10® August, 2010; issued a
circular inviting options from the eligible employees working as
Junior Accountants/Assistant Accounts Officers' and those who
have béen found fit, they have been accorded posting orders.
27. In absence of any material substantiating the fact of regular
appointment of the petitioners to the post of 'Divisional
Accountant'; the alleged grievance raised with reference to their
reversion to. theirlparent cadre of 'Junior Accountants/Assistant

Accounts Officer'; is absolutely misconceived. Moreover, a bare

_'_"perusal af ‘the orders, which have been impugned in the writ

appllcat#an‘ %would reveal that those are the orders of

.tran ‘ier{ pojstlng

28'.-':7;".1__-'Q_eputat:on Is a tripartite contract and it cannot confer any

L . »"
&
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legally enforceable right in favbur of the petitioners for their alleged
appointment to the post of ‘Dlvlsidnal Accountant’ withou:c they
having undergone the regular recruttm_ent proce,ss_.
29. 1In S.B. Civil Writ Petition Number 12745 of 2014 (Anop Singh
& QOrs. v. State of Rajasthan & Ors.), the impugned order dated 26
October, 2014, has already been withdrawn by the State
Government, and therefore, the writ petition has become
infructuous., However, the learned counsel for the petitioners
submits that out of eleven petitioners In all, petitioner No.2, 4, 5 -
and 8 - namely, Chanan Mal, Mahendra Singh, Ashok Kumar Dewra
and Mewa Ram Hathiwal; joined in compliance of the order of
transfer while submitting their representations for restoration of
status ante in view 6f the Interim order already operating In their
favour, -
30. In view of the fact that the petitioners were never appointed
to the post of Divisional Accountants, as a consequence of regular
recruitment p'roces-s; thelr'prayer for a declaration to that effect and
further prayer to allow them to continue on the post of Divisional
Accountants, is devoid of any substance.
31. For thé reasons and discussions herein above, the writ

petitions are devoid of any substance and lacks in merit, and

th_er e,_\eserve to: be dismissed.

=
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T v it Qf)he final acjudication on the writ application, the
stands ciosed. Interim orders made stand
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34. However, in the facts and circumstances, there shall be no

N
order as to costs. . /

—

(VEERENDR SINGH SIRADHANA), J.

Sunll/P.A.




